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The-Knights of Pythias of North America, South America 
Europe, Asia, Africa and Australia, a Corporation; S. W, 
Green, Joseph L. Jones et al., Appellants, 


Grand Lodge of Knights of Pythias of North America, South 
America, Europe, Asia, and Africa, a Corporation. 

a Supreme Court of the District of Columbia. 

In Equity. No. 32281. 

Grand Lodge of Knights of Pythias of North America, South 
America, Europe, Asia and Africa, a Corporation, Plaintiff, . 

versus 

The Knights of Pythias of North America, South America, 
Europe, Asia, Africa and Australia, a Corporation; S. W. 
Green, Joseph L. Jones, E. A. Williams, A. H. Newton, L. M. 
Mitchell, John H. Young, E. E. Underwood, George A. Watty, J. 
A. Lattie, J. H. Ward, S. A. T. Watkins, Robert R. Jackson and 
Henry James, Defendants. 


United States of America, ’ " 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of ti e District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 
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1 Mandate. 

Filed May 23, 1919. 

United States of America, ss : 

[seal.] 

The President of the United States of America to the Honorable the 

Justices of the Supreme Court of the District of Columbia, Greet¬ 
ing: 

Whereas, lately in the Supreme Court of the District of Columbia, 
before you, or some of you, in a cause between Grand Lodge of 
Knights of Pythias of North America, South America, Europe, Asia, 
and Africa, a Corporation, plaintiff, and The Knights of Pythias of 
North America, South America, Europe, Asia, Africa, and Australia, 
a Corporation; S. W. Green, Joseph L. Jones, E. A. Williams, A. H. 
Newton, L. M. Mitchell, John H. Young, E. E. Underwood, George A. 
Watty, J. A. Lattie, J. H. Ward, S. A. T. Watkins, Robert R. Jackson, 
Henry James, defendants, Equity No. 32281, wherein the decree 
of the said Supreme Court entered in said cause on the 1st day of 
June, A. D. 1917, is in the following words, viz: 

This cause having come on for consideration by the Court upon 
the pleadings, evidence and proceedings herein, and having been pre¬ 
sented and argued by the counsel and considered by the Court, it is 
this 1st day of June, 1917, ordered, adjudged and decreed: 

1. That the defendant, the Knights of Pythias of North America, 
South America, Europe, Asia and Africa, its officers, agents, attor¬ 
neys and all others on its behalf, be, and they are hereby, restrained 

and permanently enjoined from attempting to enforce the 

2 decree or enactment of the Supreme Lodge of the said de¬ 
fendant Order of the Knights of Pythias, adopted at its Bi¬ 
ennial Session held at Baltimore City, Maryland, in the year 1913. 
purporting to revoke the charter of the plaintiff and to dissolve the 
said plaintiff Grand Lodge of the jurisdiction of Virginia, and, 
further, from doing any other act or thing on the assumption that 
the said plaintiff Grand Lodge has been dissolved, or that its fraternal 
charter has been revoked, or that the said plaintiff Grand Lodge is 
liable to be dissolved, or that its said charter is revocable, or liable 
to be revoked, by reason of any cause or matter existing, or claimed 
to exist, or arising and occurring, or claimed to have arisen or 
occurred, prior to the date hereof. 

2. It is further ordered, adjudged and decreed, That the de¬ 
fendants, the Knights of Pythias of North America, South America. 
Europe, Asia, Africa and Australia, its officers, agents, attorneys and 
all others on its behalf be, and they are hereby, restrained and per¬ 
manently enjoined from enforcing or attempting to enforce the proc¬ 
lamation of suspension issued at New Orleans, Louisiana, on the 
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20th day of July, 1912, and from revoking or'attempting to revoke 
the charter of the plaintiff, for any of the causes mentioned-in such 
proclamation of suspension. 

3. It is further ordered, adjudged and decreed That the defendants, 
the Knights of Pythias of North America, South America, Europe, 
Asia, Africa and Australia, its officers, agents, attorneys and all others 

on its behalf be, and they are hereby, restrained and per- 

3 manently enjoined from collecting or undertaking so to do, 
any unpaid portion of the certain tax claimed and assumed 

to have been levied upon and against the plaintiff, or its members, 
by the said defendant Order of the Knights of Pythias at its Bi¬ 
ennial Session held at Kansas City, Missouri, in the year 1009, and in 
the pleadings, evidence and proceedings herein set forth and de¬ 
scribed. 

4. It is further ordered, adjudged and decreed, That the prayers of 
the plaintiff (1) for an accounting, and (2) that the defendants, or 
any of them, be adjudged to be, or to have been, in contempt of the 
Court, and (3) that the Constitution and Supreme Statutes of the 
said Order of the Knights of Pythias, Laws relating to the Supreme, 
Grand and Subordinate Lodges and the Departments of the Order, 
Revised and Amended by the Supreme Lodge, at Baltimore, Mary¬ 
land, in the year 1913, (hereinafter collectively called Constitution), 
be adjudged not to have been legally enacted and adopted, and (4) 
that the defendants be restrained and enjoined from putting the same 
in force and effect as the true and lawful Constitution of the said 
Order of the Knights of Pythias, be; and the same severally are, 
denied. 

5. It is further ordered, adjudged and decreed, That the plaintiff 
recover its costs of and from the defendants and have execution 
therefor as at law. 

By the Court: 

WALTER I. McCOY, 

Justice. 

as by the inspection of the transcript of the record of the said 

4 Supreme’Court, which w T as brought into the Court of Appeals 
of the District of Columbia by virtue of an appeal, agreeably 

to the act of Congress in such case made and provided, fully and 
at large appears. 

And whereas, in the presnt term of April, in the vegr of our 
Lord one thousand nine hundred and nineteen, the said cause came 
on to be heard before the said Court of Appeals on the said transcript 
of record, and was argued by counsel: 

On consideration whereof, It is now here ordered, adjudged and 
decreed by this Court that the decree of the said Supreme Court in 
this cause be, and the same is hereby, reversed with costs; and that 
the said defendants recover against the said plaintiff. Grand Lodge of 
Knights of Pythias of North America, South America, Europe, Asia, 
and Africa, a corporation, One hundred and eleven dollars and 
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thirty cents for their-costs herein expended and have execution there¬ 
for. 

And it is further ordered that this cause be, and the same is hereby, 
remanded to the said Supreme Court with directions to enter a decree 
in conformity with the opinion of this Court. 

May 5,1919. 

You, therefore, are hereby commanded that such execution and 
further proceedings be had in said cause in conformity with the 
opinion and decree of this Court as according to right and justice 
and the laws of the United States ought to be bad, the said appeal 
notwithstanding. 

Witness the Honorable Constantine J. Smyth, Chief Justice of 
said Court of Appeals, the 23rd day of May, in the year of 

5 our Lord one thousand nine hundred and nineteen. 

HENRY W. HODGES, 

Clerk of the Court of Appeals of 

the District of Columbia. 

\ 

Costs of Defendants. 


Clerk . $15.55 

Attorney. $5.00 

Printing Record. $90.75 


$111.30 

Record... 29.30 

$140.60 

Decree. 

Filed July 16, 1919. 

* ****** 


This cause coming on for further consideration upon the record 
and proceedings therein and the mandate of the Court of Appeals of 
the District of Columbia, filed herein on the 23rd day of May, 1919. 
on the appeal of the defendants from the decree of this Court made 
and passed on the 1st day of June, 1917. 

It is this 16th day of July, 1919, adjudged, ordered and decreed 
that the said decree of the 1st day of June, 1917, be, and the same 
hereby is, set aside, vacated, and "for nothing held, and that in lieu 
thereof it is adjudged, ordered and decreed as follows: 

1. That the defendants the Supreme Lodge of the Knights of 
Pythias or North America, South America, Europe, Asia, Africa and 
Australia, and the individual defendants, officers of the said Supreme 
Lodge, in the bill of complaint mentioned and described, be, and the 
same hereby are, restrained and permanently enjoined from 
6 attempting to enforce the decree or enactment of the said Su¬ 
preme Lodge adopted at its biennial session, held at Baltimore 
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City, Maryland, in the year 1913, purporting to revoke the charter 
of the plaintiff and to dissolve the said plaintiff, Grand Lodge of the 
jurisdiction of Virginia, and from doing any other act or thing on the 
assumption that the said plaintiff, Grand Lodge, has been dissolved 
or that its fraternal charter has been revoked. 

2. That the prayers of the said bill of complaint that the said 
defendants be restrained and permanently enjoined from enforcing, 
or attempting to enforce, the proclamation of suspension of the plain¬ 
tiff issued a£ New Orleans, Louisiana, on the 20th day of July, 1912, 
be, and the same here are, denied. 

3. It appearing from its opinion in reversing the said decree of 
this Court, made and passed on the 1st day of June, 1917, that the 
said Court of Appeals deemed it unnecessary to consider the conten¬ 
tions of the defendants herein, appellants in the said cause, as to the 
legality of the tax complained of by the plaintiff and the collection 
of which was restrained and enjoined in and by paragraph three of 
the said reversed decree, It is further adjudged, ordered and decreed 
that determination of the legality of said tax be, and the sakne hereby 
is, reserved until, if at all, it shall be undertaken to be the basis 
of any further action by the defendant Order, the Knights 6f Pythias, 
against the plaintiff; and for this purpose this cause is retained for 
such amendatory or supplemental pleadings as shall or may here¬ 
after be allowed by this Court on the application of any of the 

7 parties, plaintiff or defendant hereto, and for such further 
orders and decrees as may hereafter by the Court be deemed 
just and proper. 

4. And it is further adjudged, ordered and decreed on the sugges¬ 
tion of the defendants, consented to by the plaintiff, that each of the 
said 'parties, plaintiff and defendant, pay their respective costs in 
this Court, and that the defendants have and recover of the plaintiff 
their costs in the said Court of Appeals, to be taxed by the Clerk in 
accordance with the mandate of the said Court of Appeals, and that 
the defendants have execution therefor as at law. 

F.L.SIDDONS, 

Justice. 


And from the third paragraph of this decree and the provisions 
thereof, the defendants in open court appeal to the Court of Appeals 
of the District of Columbia, and the penalty of the bond for costs on 
such appeal is hereby fixed at One Hundred Dollars ($100), with 
liberty to the defendants in lieu of such bond to deposit Fifty Dollars 
($50) in the Registry of the Court. 

F. L. STDDONS, 


6 


._• ..1. i **#’*-Wi^Krt^.r •■'■'• fr’-V' i?i ^ 
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Memorandum. 

August 1, 1919.—Bond on appeal approved and filed. 

8 Assignments of Error. 

• Filed August 22, 1919. 

♦ * * * * * * 

The court erred as follows: 

1. In holding that the Court of Appeals did not consider the con¬ 
tentions of the Defendants herein, Appellants in said cause, as to the 
legality of the taxes complained of by the Plaintiff. 

2. In not holding to the contrary. 

3. In holding that the Court of Appeals did not take cognizance of 
and dispose of the entire case. 

4. In not holding to the contrary. 

5. In holding that the third paragraph of the Decree should be in¬ 
corporated in said Decree, and retailing said case for such amenda¬ 
tory or supplemental pleadings as shall and may hereafter be allowed 
by either party. 

6. In not holding to the contrary. 

7 . In holding that the Court of Appeals did not pass upon and 
make a final and complete disposition of all questions raised by the 
defendants—appellants in said cause. 

8. In not holding to the contrary. 

HENRY E. DAVIS, 
JAMES A. COBB, 

Attorneys for Defendants-Appellants. 


9 Designation of Record. 

Filed August 22, 1919. 

* * * * * * * 

' y: . ' - . _ . -!jv 

The defendants, appellants, designate the following to constitute 
the record - on their appeal in the above entitled cause: 

1. The Mandate of the Court of Appeals of the District of Co¬ 
lumbia, filed herein on the 23rd day of May, 1919, on the appeal 
of the defendants from the decree of this Court made and passed on 
the 1st day of June, 1917. 
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2. The Final Decree of the Supreme Court of the District of Co¬ 
lumbia, signed and filed herein on the 16th day of July, 1919. 

3. The Memorandum of Filing and approval of Bond cn Appeal. 

4. The Assignments of Error. 

5. This Designation. 

HENRY E. DAVIS, 
JAMES A. COBB, 

Attorneys for Defendants-Appellants. 

I 

10 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 to 
9, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 32281 in Equity, wherein Grand 
Lodge of Knights of Pythias of North America, South America, 
Europe, Asia and Africa, a corporation, is Plaintiff, and The Knights 
of Pythias of North America, South America, Europe, Asia!, Africa 
and Australia, a corporation, et al. are Defendants, as the same 
remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
16th day of September, 1919. I 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, 

Clerk. 

By F. W. SMITH, 

Assistant Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3313. The Knights of Pythias of North America, South America, 
Europe, Asia, Africa and Australia, a Corporation; S. W. Green, 
Joseph L. Jones, et al., Appellants, vs. Grand Lodge of Knights of 
Pythias of North America, South America, Europe, Asia, and Africa, 
a Corporation. Court of Appeals, District of Columbia. Filed Sep. 
16, 1919. Henry W. Hodges, clerk. 
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tort of §tppeate of the §i$triet of 6olumhia 

October Teem, 1919. 

No. 3313. 


THE KNIGHTS OF PYTHIAS OF NORTH 
AMERICA, Et Al., Appellants, 


GRAND LODGE OF KNIGHTS OF PYTHIAS OF 
NORTH AMERICA, Etc., Appellee. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 

BRIEF FOR APPELLANTS. 

I. 

Statement of the Case. 

This is an appeal from a decree of the Supreme 
Court of the District of Columbia upon a mandate 
of this Court in a former cause depending between the 
parties appellant and appellee, being cause No, 3193 
on the dockets of the Court, wherein the original fin^l 
decree of the Supreme Court of the District bf Co¬ 
lumbia was reversed and the cause remanded to the 
lower Court with directions to enter a decree in con¬ 
formity with the opinion of this Court (Rec., 2-4). 
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Upon this Court’s mandate thereupon issued, the 
Court below made and passed the decree now appealed 
from, as follows: 1. That appellants be permanently 
enjoined from attempting to enforce a decree or enact¬ 
ment purporting to revoke the charter of appellee; 
2. That the prayers of appellee’s bill of complaint that 
appellants be enjoined from enforcing the proclama¬ 
tion of suspension of appellee be denied; 3. That it 
appearing from its opinion aforesaid that this Court 
deemed it unnecessary to consider the legality of the 
tax complained of by appellee, determination of the 
legality of said tax be reserved until, if at all, it shall 

be undertaken to be the basis of anv further action 

* 

against appellee, and that for this purpose the cause 
be retained for such amendatory or supplemental 
pleadings as shall or may hereafter be allowed by the 
Court below on the application of any of the parties 
hereto, and for such further orders and decrees as 
may hereafter by that Court be deemed just and 
proper; and, 4. That each of the parties, appellant 
and appellee, pay their respective costs in the Court 
below, and that appellants have and recover of ap¬ 
pellee their costs in this Court and have execution 
therefor as at law (Rec., 4-5). 

From the third paragraph of this decree and the 
provisions thereof appellants have appealed (Rec. 5, 
f. 7). 



Assignments of Error. 


The Court below erred as follows: 

1. In holding that the Court of Appeals did not 
consider the contentions of the defendants herein, ap- 


pellants in said cause, as to the legality of the taxes 
complained of by the plaintiff. 

2. In not holding to the contrary. 

3. In holding that the Court of Appeals did not take 
cognizance of and dispose of the entire case. 

4. In not holding to the contrary. 

5. In holding that the third paragraph of the decree 
should be incorporated in said decree, and retaining 
said case for such amendatory or supplemental plead¬ 
ings as shall and may hereafter be allowed by either 
party. 

6. In not holding to the contrary. 

7. In holding that the Court of Appeals did not 
pass upon and make a final and complete disposition 
of all questions raised by the defendants—appellants 
in said cause. 

8. In not holding to the contrary. 

in. 

i 

Argument. 

As by reference to the record in No. 3193 appears, 
this suit was instituted by the filing by appellee of a 
bill against appellants alleging the illegality of the ex¬ 
pulsion, as also of the suspension, of appellee from 
the appellant Order, the Knights of Pythias, and, 
among others, the allegations of the bill assail the 
validity of a certain tax levied by the Order at its 
meeting at Kansas City, Missouri, in the year 1909, on 
appellee’s failure to pay which both the expulsion and 
the suspension were claimed at least in part to have 
rested. Upon final hearing, the Court below enjoined 
the Order from attempting to enforce either the act 
of expulsion or that of suspension of appellee, and 
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also enjoined appellants from collecting, or under¬ 
taking to collect, any unpaid portion of the tax afore¬ 
said (Rec., 2-3). 

In its opinion in deciding the former appeal, ren¬ 
dered May 5, 1919 (47 Wash. Law Rep., 330-1), this 
Court, after referring to the “Shocking Conditions” 
circular issued by appellee and the reference thereto 
in the order of suspension, said: 

“The failure of the plaintiff to pay the lawful 
taxes imposed when due is mentioned as an addi¬ 
tional reason for the suspension, but it is clearly 
apparent, that the principal reason was the issu¬ 
ance of the circular in the circumstances men¬ 
tioned. 

***** 


“Was there substantial ground for the suspen¬ 
sion of plaintiff, aside from its refusal to pay the 
tax in question? . . . We are clearly of opin¬ 

ion that the suspension of plaintiff was justified 
and legal.” 

In a previous portion of its opinion, this Court also 
said: 


“It is claimed by the Order that this tax was 
legally assessed, and, moreover, that the plaintiff 
having voted for its imposition and paid a part 
thereof and promised payment of the balance, 
now is estopped from questioning its legality. 
The view we take of the case renders it unneces¬ 
sary for us to consider these contentions.” 




o 


And the opinion concludes as follows: 

i 

“The decree will be reversed, with costs, and 
the cause remanded with directions to enter a 
decree in conformity with this opinion. ’f 

The mandate recites as follows (Bee., 3-4): 

“It is now here ordered, adjudged and decreed 
by this Court that the decree of the said Supreme 
Court in this cause be, and the same i^ hereby, 
reversed with costs. ... j 

“And it is further ordered that this cause be, 
and the same is hereby, remanded to the said Su¬ 
preme Court with directions to enter a decree in 
conformity with the opinion of this Court.” 

Too obviously for discussion, the effect of this de¬ 
cree of this Court was to vacate and obliterate the de¬ 
cree of the lower Court appealed from, so that upon 
consideration of the mandate there was nothing left 
the lower Court to do except to enter a decree in con¬ 
formity therewith: that is to say, a decree adjudging 
the expulsion of appellee invalid and the suspension of 
appellee valid. The mere passing by this Court as 
unessential to its decision of the question of the tax 
complained of was and is wholly immaterial to be 
considered by the lower Court: by a reversal of the 
former decree of the lower Court, the question of the 
tax was eliminated from the case, and such e limina tion 
was not canceled by the mere passing observation of 
this Court that consideration of the question was un¬ 
necessary to its decision. 

Plainly, therefore, the Court below, in unc ertaking 
to keep alive the question of the tax by varying its 
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former reversed decree in respect thereof, went beyond 
the mandate of this Court, and equally beyond the 
power or function of the Court below in the premises. 
It follows that in the particular complained of the de¬ 
cree below should be reversed. 

Respectfully submitted, 

Hexby E. Davis, 

James A. Cobb, 

Wm. C. McCabd, 
Attorneys for Appellants. 


/ 
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3fu % Court of Appeals 

OF THE DISTRICT OF COLUMBIA. 

October Term, 1919. 


No. 3313. 


THE KNIGHTS OF PYTHIAS OF NORTH AMER¬ 
ICA, SOUTH AMERICA, EUROPE, ASIA, 
AFRICA, AND AUSTRALIA, A CORPORA¬ 
TION; S. W. GREEN, JOSEPH L. JONES ET AL., 
APPELLANTS, 

vs. 

I 

GRAND LODGE OF KNIGHTS OF PYTHIAS OF 
NORTH AMERICA, SOUTH AMERICA, 
EUROPE, ASIA, AND AFRICA, A CORPORA¬ 
TION, APPELLEE. 


BRIEF FOR APPELLEE, 


Statement. 


The appellant did not consider it necessary to make 
a statement of facts other than a summary of the ori gina l 
decree below and of the mandate upon the prior appeal. 
In order that this court may appreciate without the labor 
of reading the record in this and in the prior appeal the 
grievous injury that will be done to the appellee if the 
rights reserved to it by the decree below should pow be 
taken from it, it is necessary to make a brief resume of 
the course of this litigation. 

The bill of complaint filed December 2,1913 (R6c., No. 
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3193, p. 2), was by the appellee, the Virginia Grand 
Lodge, Knights of Pythias, against the appellant, the 
Supreme Lodge of the Order of Knights of Pythias and 
its officers, complaining of the levy of certain illegal taxes, 
the adoption of an invalid constitution, the diversion of 
funds, and the suspension and expulsion of the appellee 
from the Order. 

The prayer of the bill now material was that the 
appellants be restrained— 

“from levying and attempting to collect illegal 
direct taxes based upon the per capita membership 
of the local lodges of the said Grand Lodge of Vir¬ 
ginia, your orator, other than a representative 
tax.” 

It was for failure to pay these taxes and for the 
publication and circulation of what this court found 
was an improper protest against the taxes that the 
Virginia Grand Lodge, the appellee, had been suspended 
and expelled from the Order. The defendants, in their 
answer filed January 27, 1914 (Rec., No. 3193, p. 19), 
maintained the power of the Supreme Lodge to levy the 
taxes in question, and maintained the correctness of the 
decrees of suspension and expulsion which had been 
enacted against the appellee. 

At the final hearing a mass of testimony was taken 
in open court (Rec., No. 3193, pp. 38-67). The reading 
of the appellants’ summary contained in the statement 
of evidence will show that the matter with which the 
court and parties were principally concerned was the 
validity of the taxes in question and the possible defense 
of estoppel available to appellants as a defense to the 
attack appellee made upon the validity of the taxes. 

This matter of the validity of the taxes was the 
subject-matter of the opinion of the court below upon 
which the decree was entered from which the original 
appeal was taken (Rec., No. 3193, p. 27). The decree of 
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the court below entered June 1, 1917, awarded to the 
appellee relief against (1) the suspension (2) the expul¬ 
sion, and (3) the collection of the taxes in question. The 
relief sought with respect to the new constitution alleged 
to have been illegally adopted and other incidental relief 
was denied. The provisions of the decree as to taxes were 
(Rec., p. 3): 

“3. It is further adjudged, ordered and de¬ 
creed that the defendants, the Knights of Pythias 
of North America, South America, Europe, Asia , 
Africa and Australia, its officers, agents, attorneys, 
and all others on its behalf be, and they arq hereby, 
restrained and permanently enjoined from collect¬ 
ing or undertaking so to do, any unpaid portion of 
the taxes claimed and assumed to have been 
levied upon and against the plaintiff, or its mem¬ 
bers, by said defendant Order of the Knights of 
Pythias at its biennial session held at Kansas City, 
Mo., in the year 1909, and the pleadings,, evidence 
and proceedings herein set forth and desc ribed.” 


The appellants recognized the question of the validity 
of the taxes as the important question to be considered 
by this court upon the first appeal to it by making it the 
subject-matter of their first eight assignments of error 
filed May 31,1918 (Rec., No. 3193, p. 36). 

As to the circular which was one of the grounds 
for the suspension of the appellee, testimony was heard by 
the trial judge before whom the parties appeared $nd pro¬ 
duced their testimony, as to the truth and accuracy of its 
statements. This testimony, however, was omitted by 
the appellants because not considered by them inaterial 
to their appeal (Rec., No. 3193, p. 57). 

When the case was heard in this court, however, 
upon the first appeal, counsel for the appellants were 
successful in making the issuance of this circular the 
point upon which the case depended. (47 W. L. R., 330.) 


Counsel for appellee recognize the futility as 


well as 
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the impropriety of questioning the decision of this court 
upon that appeal. The fact remains, however, and it is 
necessary for the purpose of the present appeal to point 
it out, that the question of the validity of the taxes, 
which had been considered by the parties and by the 
courts below to be the principal question in the case, and 
which had been made the subject of assignments of error 
to this court, was not considered at all by this court except 
to lay it aside as unnecessary for decision in the case. 

The Virginia Grand Ledge, through its Grand Chan¬ 
cellor had been protesting against the levy of taxes of 
the kind in question since the year 1905 (Rec., No. 3193, 
p. 61), upon the grounds upon which were based the argu¬ 
ments made to the court below and to this court upon the 
prior appeal. The suit had been filed -with a view to ob¬ 
tain an authoritative determination of this question. 

We may be pardoned for pointing out in passing that 
in coming to the conclusion of law that the publication 
of the circular was improper and that this rendered it 
unnecessary to consider any other question in the case, 
this court was led by the appellants to assume an impor¬ 
tant fact contrary to the agreed statement of the evi¬ 
dence. We refer to that portion of this court’s opinion 
wherein it says that the circular or resolution in question 
was printed in Virginia’s official organ, "The Planet,” 
having a large circulation among both members and non- 
members of the Order, and in effect that this circulation 
was the occasion and justification of the order of July 20, 
1912, suspending the Virginia Grand Lodge. The fact is, 
as appears from, appellants’ statement of the evidence 
(Rec., No. 3193, p. 57) that the printing and circulation 
in “The Planet” was after the suit had been filed (Decem¬ 
ber 2,1913), at a time when the circular was an exhibit to 
the bill of complaint in the court below, and hence a mat¬ 
ter of public controversy between the plaintiff and de¬ 
fendants below. 
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This court in its decision on the former appeal 
refrained from a consideration of the legality of the taxes 
in question, and a 'priori, from expressing any opinion 
as to the correctness of the decree of the court below in so 
far as that decree restrained attempts to collect these 
taxes upon the ground of their illegality. 

The opinion concluded with the direction to reverse 
the decree below and to remand the cause “with direc¬ 
tions to enter a decree in conformity with this opinion.” 
The mandate followed this direction of the opinion (Rec., 
pp. 3-4). When the case came on for hearing upon the 
mandate in the court below the appellee submitted a de¬ 
cree which modified the former decree only in those 
respects in which the former decree was dealt with in the 
opinion of this court, and which preserved the injunction 
against the collection of taxes which had been contained 
in the decree of June 1,1917. 

The court below, however, overruling in part the con¬ 
tention of the appellee, entered the decree appealed from 


which contained the following saving clause now 
to (Rec., p. 5): 


objected 


“It appearing from its opinion in reversing 
the said decree of this court, made and passed on 
the 1st day of June, 1917, that the said Court of 
Appeals deemed it unnecessary to consider the 
contentions of the defendants herein, appellants 
in said cause, as to the legality of the tax com¬ 
plained of by the plaintiff and the collection of 
which was restrained and enjoined in and by 
paragraph 3 of the said reversed decree, it is fur¬ 
ther adjudged, ordered and decreed that deter¬ 
mination of the legality of said tax be, and the 
same hereby is, reserved until, if at all, it shall be 
undertaken to be the basis of any further action 
by the defendant Order, the Knights of Pythias, 
against the plaintiff; and for this purpose this case 
is retained for such amendatory or supplemental 
pleadings as shall or may hereafter be allowed by 
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this court on the application of any of the parties, 
plaintiff or defendant hereto, and for such further 
orders and decrees as may hereafter by the court 
be deemed just and proper.' 7 


ARGUMENT. 

The Importance of the Question. 

The purpose of the above review of the course of this 
litigation is to enable the court to see how seriously 
are involved the rights of the appellee in the apparently 
unimportant portion of the decree which is now in 
question. 

The appellee had been, as appears from the record on 
the former appeal, from 1905 to 1913 struggling within 
the Order against the imposition of this character of tax. 

From 1913 on, the appellee has been endeavoring to 
obtain a judicial decision upon the question of the 
legality of these taxes. 

A case, this one, believed to involve the legality of these 
taxes has been heard by two courts. 

The trial court held the taxes illegal and the opinion of 
appellate court was silent upon the point but did not 
question the decree of the court below in this respect. 

Upon this record, after these years of litigation, and 
with the only judicial opinion which has been expressed, 
in its favor, the appellee is today confronted with the 
possibility (even the probability, if the facts not of 
record could be considered), of being haled before the bar 
of the Supreme Lodge and expelled for failure to pay the 
taxes in question. 

Appellee recognizes the rule that those events which 
have happened since the former judgment of this court 
but have not yet become of record in the cause can not be 
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considered by this court on appeal, but the appellee may 
by way of illustration suggest to the court the possi¬ 
bility of the Grand Lodge of Virginia being siimmoned 
before the Supreme Lodge to appear and show ckuse why 
it should not be expelled “for failure to pay the taxes 
due prior to the meeting of the Supreme Lodged August, 
1913.” 

It is certainly apparent to the court that the; Supreme 
Lodge and its officers, desiring to force the Virginia 
Grand Lodge to pay the disputed taxes, and being 
advised by able counsel, will, or would, unless restrained 
by a decree of the court, combine a claim for the disputed 
taxes with an attempt to inflict further discipline for 
the publication of the circular. Although it might be 
difficult in the fraternal Supreme Lodge to obtain enough 
votes to expel the Virginia Grand Lodge for the publica¬ 
tion of a circular for which they had already suffered 
years of suspension, the addition of a complaint: that Vir¬ 
ginia had failed to pay lawfully levied taxes would gain 
additional votes for expulsion upon any trial now to be' 
had upon the issue of the proposed expulsion of Virginia. 

To deprive the appellee of the adjudication it had 
secured as to the invalidity of these taxes would be 
an injury, but to deprive the appellee (as would the suc¬ 
cessful prosecution of this appeal) of the possibility 
of proceeding to obtain in this case an adjudication on 
the validity of these taxes would be substantially 
ruinous in so far as its rights are herein involved.; 

Consider the predicament of the parties if the ap¬ 
pellants’ contention prevails, the appellee would be 
forced to institute a new suit against the same parties, 
take the same evidence over again, and leaving out only 
the attack on the suspension, follow the same weary road 
as before to get where the case is now, in a court of com¬ 
petent jurisdiction, with all parties before it and the 
same issue raised. 
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The Legal Effect of “Reversal.” 

The argument of appellants is directed to this single 
proposition, viz., that the effect of the mandate, which 
was that the decree of the court below be “reversed,” 
was to nullify completely and obliterate the decree of 
the lower court and to leave to the lower court nothing 
to do except to set aside its former decree in toto and 
then adjudge the expulsion invalid and the suspension 
valid. 

The appellants take the position that the entire 
remainder of the decree not dealt with by the Court of 
Appeals in its opinion suffers the same fate as that 
portion which was dealt with; that is, that it is all obliter¬ 
ated. Thus, upon the appellants’ contention, the 
portions of the decree of the court below denying the 
plaintiff’s prayers for an accounting, and denying the 
plaintiff’s contention that the new constitution of the 
Order was illegally adopted, and denying the plaintiff 
an injunction against putting this constitution into effect, 
are, together with that portion of the decree which en¬ 
joined the collection of the tax, all obliterated and held 
for naught, and nothing is held to be concluded in the 
litigation in respect of these matters. We submit that 
it is unreasonable to impute to this court any such 
intention. 

The appellants’ position gives to the word “ reversed” 
in the mandate an improper signification. It will be 
found upon an examination of the authorities, and for this 
purpose it will not be necessary to go outside of this 
jurisdiction, that neither the word “reversed,” nor the 
word “affirmed,” in a mandate, is to be given a rigid 
effect without a consideration of the opinion pursuant 
to which it is included in a mandate. The opinion of the 
court can not be treated as do the appellants in their brief 
as unimportant, as “the mere passing observation of the 
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court” (Brief, p. 5), but is to be looked to to ascertain the 
scope of the reversal or affirmance. 

In the case entitled In re Sanford Force & Tool Com¬ 
pany, 160 U. S., 247, the Supreme Court had, upon an 
appeal of the defendants from a decree rendered against 
them in an equity suit, by its mandate ordered that the 
decree be “ reversed and the cause remanded to that court 
for further proceedings not inconsistent with the opinion 
of this court.” The mandate concluded in the usual form, 
precisely as does the one in the case at bar. The defend¬ 
ants in the first suit applied for a writ of mandamus 
to command the judge of the court below to enter a de¬ 
cree in accordance with that mandate. The Supreme 
Court said: 

“The circuit court is bound by the decree as the 
law of the case; and must carry it into execution, 
according to the mandate. . . . But the 

circuit court may consider and decide any mat¬ 
ters left open by the mandate of this court; 
and its decision of such matters can be reviewed 
by a new appeal only. . . . The opinion de¬ 

livered by this court, at the time of rendering its 
decree, may be consulted to ascertain what was 
intended by its mandate; and, either upoh an ap¬ 
plication for a writ of mandamus, or upon a new 
appeal, it is for this court to construe its own 
mandate and to act accordingly.” 

The question involved in the case cited was whether 
the circuit court, after the Supreme Court had; decided 
that exceptions to the defendant’s answer should be over¬ 
ruled, had the power to permit the plaintiff to file a repli¬ 
cation. The Supreme Court discussed the ordinary equity 
practice in the matter, and concluded: 

“The case being thus left open, by the opinion 
and mandate ol this court, and by the: general 
rules of practice in equity, for further proceed¬ 
ings, with a right in the plaintiffs to file a replica- 
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tion, putting the cause at issue, the circuit court 
might, in its discretion, allow amendments of the 
pleadings for the purpose of more fully or clearly 
presenting the facts at issue between the parties. 
« • « 

“The case is quite different, in this respect, 
from those in which the whole case, or all but a 
subsidiary question of accounting, had been 
brought to and decided by this court upon the 
appeal, as in the cases principally relied on by the 
petitioner. . . . 

“It must be remembered, however, that no 
question, once considered and decided by this 
court, can be reexamined at any subsequent stage 
of the same case.” 

Applying the doctrine of the case cited to the case at 
bar, if this court had seen fit to examine the question 
of the legality of the taxes, that question could not be 
reexamined by the court below, and if this court had de¬ 
cided that the taxes were legal and valid, its “reversal” 
of the judgment of the court below would have compelled 
the court below to deny the relief sought by way of in¬ 
junction against the collection of taxes. 

The mere fact cf reversal, however, of a decree which 
in part gave relief by way of injunction against the 
collection of taxes, does not operate to compel the lower 
court to deny the relief with respect to the collection of 
taxes, if it appears by the opinion of the upper court 
that no intent to deal with the question of taxes existed 
on the part of the upper court, or is to be inferred from 
the fact of reversal. 

In the case of Supervisors vs. Kennicott, 94 U. S., 498, 
the Supreme Court said: 

“It is true that, after reversing the decree 
of the circuit court upon the former appeal, it was 
further ordered that the cause be remanded ‘with 
directions to award a new trialbut the mandate 
as sent down ‘commanded that such execution and 



further proceedings be had in conformity to the 
opinion and decree of this court, as according to 
right, etc., ought to be had.’ Technically, there 
can be no ‘new trial’ in a suit in equity; and as 
our mandates are to be interpreted according to 
the subject-matter of the proceeding herd, and, if 
possible, so as not to cause injustice (Story vs. 
Livingston, 13 Pet., 359), it is proper to inquire 
what must have been intended by the use of that 
term in the decree, since it can not have its 
ordinary meaning. For that purpose, we held, in 
West vs. Brashaer, 14 Pet., 51, that resoi-t might 
be had to the opinion delivered at the tiihe of the 
decree.” 

In the case of District of Columbia vs. Washington 
Terminal Company, 47 App. D. C., 574, this court said: 

“An appellate court speaks to the lower court 
through its mandate . . . which is binding 

upon that court. . . . The mandate, of 

course, must be interpreted. The one before us 
first advised that court that its action in dismiss¬ 
ing the bill was affirmed. This, standihg alone, 
would indicate that the court had no further juris¬ 
diction with respect to the case; but we can not 
consider it apart from the rest of the mandate. It 
must be read in the light of the language which di¬ 
rected the court to take‘such further proceedings,’ 
if any, as it might ‘ deentproper.’ This necessarily 
implied that the case was restored to the lower 
court with power to make the orders indicated. 
. . . In other words, this court, through that 

mandate, opened up the case for the purpose of let¬ 
ting in the motion we are considering. This is made 
clear by a consideration of our opinion upon which 
the mandate emerged.” 


A contention quite similar to that of the present 
appellants was made by the plaintiff below in the case of 
Macfarland vs. Umhau, 34 App. D. C., 109, where the bill 
below was to enjoin a tax sale and the plaintiff below 
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contended that the tax sale was based upon a verdict, the 
order confirming which had been reversed by this court. 
The fact was that the verdict in question had been ap¬ 
pealed from in the case of Brown vs. Maclarland, 19 
App. D. C., 525. In the former case (the last mentioned) 
it had been held that the whole proceeding was void and 
the order confirming the verdict had been reversed. This 
court, however, construing the effect of this reversal in 
Macfarland vs. Umhau, held that it did not have the 
effect of vacating the entire verdict, but vacated it only as 
to those persons affected by it who had excepted and 
taken an appeal, but that as to the plaintiff, Umhau, 
the verdict and order confirming it stood as a valid 
adjudication. 

The statutory power of this court over decrees below is 
that it may “review such order, judgment, or decree, and 
affirm, reverse, or modify the same as shall be just” 
(Code, sec. 226). 

Although the statute states its power to affirm, reverse 
or modify in the alternative, it is a matter of frequent 
practice to effect a modification by a mandate which is in 
form either an affirmance or a reversal. 

The prior statute was section 772 of the Revised 
Statutes relating to the District of Columbia, and was in 
precisely the same words with regard to the General 
Term of the court below. 

The Supreme Court, in the case of Grant vs. Phoenix 
Life Insurance Company, 121 U. S., 105,113, said: 

“The error of the Special Term was in making a 
decree of sale on the report of the auditor, without 
a trial of the issues raised by the pleadings. For 
that error its decree was reversed, and it was proper 
for the General Term to remand the cause to the 
Special Term for further proceedings in the taking 
of testimony on the issues, and with permission 
to the parties to apply in the Special Term for 
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leave to amend their pleadings. This was, within 
sec. 772 of the Revised Statutes of the District of 
Columbia, a modification of the decree of the 
Special Term, on an appeal involving f,he merits 
of the action.” (The italics are ours.) 

All of the foregoing expressions of the courts are in¬ 
consistent with the position of the appellants in the in¬ 
stant case, the appellants’ position being that a reversal 
admits of no interpretation, but means the obliteration 
and nullification of the decree appealed from. It is re¬ 
spectfully submitted upon the authorities that the con¬ 
trary is true: that the term "reversed” may, in the light 
of the opinion to which it gives effect, mean substantially 
the same as would the term "modified.” 

The Rule Applied to the Case at Bar to Ascertain the 
Scope of This Court’s Decision. 

Discarding any arbitrary or technical significance 
supposed to attach to the term "reversed,” it is clear 
that this court did not intend to adjudicate that the 
appellee had no ground for complaint against the taxes 
sought to be imposed upon it. I 

This court dealt with only two subjects, the attempted 
suspension and attempted expulsion of the appellee. 
Other subjects had been dealt with by the court below, 
viz., the new constitution, incidental relief as to account¬ 
ing, and per capita taxes. This court mentioned taxes 
only incidentally and in connection with suspension. It 
found the question of the validity of the taxes to be un¬ 
necessary to be dealt with in order to dispose of the ques¬ 
tion of the validity of the suspension. It is so plain as to 
remove it from the realm of argument that no intention to 
disturb, to reverse or modify the decree of the court 
below in respect of the several matters not dealt with can 
be inferred from the opinion of this court. 
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Any such, intent can be inferred only if we give to 
the “reversal” the sweeping effect which the adjudication 
above cited says it does not have. 

Appellee therefore could justly insist that the decree 
of the court below of June 1, 1917, in those respects 
in which this court indicated no intent to modify it, 
should stand unimpeached and be reentered as a part 
of the decree following the mandate. The court below, 
however, declined to take a view so favorable to the 
appellee as this, and entered a decree which was expressly 
neutral in the respect now complained of, saving only to 
the appellee its right to apply thereafter for relief in 
respect of taxes. 

If there was error in this, it was error in favor of the 
appellants. 


It is respectfully submitted that there is no error in the 
decree below prejudicial to appellants, and it should 
be affirmed. 

CLARENCE R. WILSON, 
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